in views in the Preparatory Committee. It may be recalled thy

during the 37th Session of the AALCC concern was expresSeé
by Member States that a financial system was essentig] to

ensure smooth and effective functioning of the Court.

(ix) Review Conference

Article 123 addresses the issue of the Statute's reviey,
and provides that seven years after entry into force, the
Secretary General of UN is to convene a Review Conference2! to
consider any amendment to it. Such a review may include by
1s not limited to the list of crimes under the jurisdiction of the
Court. Subsequent debates in the Sixth Committee reveal that

delegates do favour only a review of matters but are against
altering the basic elements of the Court.

(x) Ratification

Article 126 in Part 13 of the Statute deals with Entry
into Force. It states that the Statute shall enter into force on
the first day of the month after the 60th day following the
deposit of the 60th instrument of ratification, acceptance,
approval or accession with the Secretary General of the United
Nations. It may be recalled that the Statute was opened for
signature in Rome on 17 July 1998 and will remain open for
signature at the United Nations Headquarters until 31
December 2000. (We already have before us the experience of
the UN Convention on the Law of the Sea which required 60
ratifications to enter into force, and about which it was felt
that in a bid to ensure universality of participation too large &
number delayed its entry into force. But a lower number of

ratifications could jeopardize the objective of universality of
acceptance of an international jurisdiction).

21 See Article 123 of the Statute.
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23 Annexed herewith as Annexure 1.
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Rreport of Working Group of Rules of Procedure and
pvidence

Ms. Silvia Fernandez de Gurmendi, Coordinator for this
group while presenting an oral report on its work, said it held
pine meetings. It deferred decisions relating to the final
structure of the rules of procedure and evidence. The group
considered a number of proposals submitted by delegations‘on
part 5 of the Statute. It was suggested that the authors should
consult with a view to merging the proposals into one
consolidated document. An informal consultation, open to all
delegations, was coordinated by the representative of
Switzerland. In the end document PCNICC/1999/WGRPE/
RT.4 was drawn up to serve as a basic document for future

discussions.

Document PCNICC/1999/DP.8 and Adds. 1 and 2 were
also discussed by the Working Group, but due to lack of time
no single text based on them could be produced. In view of the
difficulties encountered the Coordinator urged delegations to
present their proposals well in advance of the next session. At
its next session the Working Group should attempt to complete

work on Parts 5,6 and 8 of the Statute.

Summary of Discussion Papers

The Coordinator of the Working Group of Rules of
Procedure and Evidence submitted four discussion papers. The
Working Group focused only on Part 5 of the Rome Statute,
which deals with investigation and prosecution.

The first discussion paper (PC NICC/1999/
WGRPE/RT.]) dealt with the determination by the Prosecutor
to proceed an investigation. Among the views presented were
that: the Prosecutor may seek additional information from
States, organs of the United Nations, intergovernmental
Organizations, or other reliable sources that he or she deems
appropriate, and may receive written or oral testimony.
Secondly, when the Prosecutor decides that here was not
Sufficient basis for prosecution, he or she shall inform in
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The fourth discussion paper (PC NICC/1999/

wGRPE/RT.4) dealt with disclosure of evidence. In that regard,

the views expressed included: The Pre-Trial chamber shall hold
status conferences to ensure that disclosure takes place under
satisfactory conditions. For each case, a pretrial judge be
appointed to organize such status conferences. ’_I‘he Prosecutor
shall provide the defence with the names of witnesses whom
the Prosecutor intends to call to testify at trial and copies of
statements made by those witnesses. However, the question of
non-disclosure of the identity of witnesses who need to be kept
anonymous, needs further discussion. The defence shall notify
the Prosecutor of its intent to plead an alibi, in which case the
defence shall specify the details of the alibi. The defence shall
also give notice to both the Trial Chamber and Prosecutor if it
intends to raise a ground for excluding criminal responsibility.

Report of Working Group on Elements of Crimes

At the fist stage of discussions the Working Group
considered the elements of the Crimes of genocide in article 6
of the Rome Statute, as well as paragraph 2(a) of article 8
concerning war crimes, on the basis of proposals before it. The
Working Group completed general discussion on genocide and
grave breaches. The discussions focused mostly on substantive
i1ssues. Further discussion was necessary in order to design a
structure acceptable to delegations. The Working Group would
continue its consideration of the elements of crimes at the next

session of the Preparatory Commission.

Summary of Discussion Papers

~ The Coordinator of the Working Group on Elements of
Crimes submitted three discussion papers. The Working Group
focused only on article 8 (war crimes).

The first discussion paper (PC NICC/1999/
WGRPE/RT. 1) dealt with article 6 (the crime of genocide). That
gaper states that the crime of genocide was the intent to

e§tf0y, in whole or in part, a national, ethnical, racial or
Feligious group: Genocide shall also occur if the accused knew
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at his or her actions would destroy,

against that group. The paper further defines five different
types of genocide Crimes.

The second discussion
WGRPE/RT.2) dealt with article 8
war crimes would occur if the ¢

paper (PC NICC/1999/
(war crimes). [t stated that
onduct took place in the
th an international

were protected under one or more of the Genev
of 1949 and the accused was aware of the
circumstances that established this status.

The paper discussed five types of war crimes : (i) the war
crime of wilful killing; (ii) the war crime of torture; (iii) the war
crime of inhuman treatment; (iv) the war crime of biological

eéxperiments and (v) the war crime of wilfully causing great
suffering.

The third discussion paper dealt with suggested
comments relating to the crime of genocide. Among the
suggestions the paper stated that it is recognized that rape and
sexual violence may constitute genocide in the same way as

any other act, provided that the criteria of the crime of
genocide were met.

At the end of the first session of the Preparatory
Commission, Mr. Philippe  Kirsch, Chairman of the

before the Preparatory Commission, and to undertake real ?ﬂd
effective negotiations. The essential objective was to establish
an International Criminal Court which functioned fairly and
effectively and was widely supported.

The Chairman designated Mr. Hiroshi Kawamuréa
(Japan) to serve as the contact point for some of the issues t‘}
be discussed by the Commission, including: the draft tﬁ'?_‘t e
financial regulation and rules and the rules of procedure of the
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Comments

It is the view of the AALCC Secretariat_ that theaiitrertlt:éz
as adopted, although remains fgr from reachlr;g 1? ll;r; 1w
B et o the sreantional Cosumuity o
to note that the e orts of the i 6 bbenip e e
establish an International Criminal Jurisdiction pares v

i become a reality. The Rome Conference witnes
gglnné(ie;e}rl:;le number of thorny and extrem.ely ?jens_ltt}l]v?3 Xl::;(;:z
being resolved - more particula{ly issues hlnk.e wi shinecancr:
of national jurisdiction, criminal Jurlsdlctlo?,thm Sere ity
national security and sovereignty and role 0 e crrg
Council. Concessions have been made by .all Slfi‘?s tofre 38
Consensus. The Lacunae and unaccepted dispositions for L:,)o 4
fOuntries which are in the present S_tatgte, need not tre
Cause for acute despair and complete rejection, on thg (;lon ar(}ir
the mere fact that a significant number of States wit ve;x;;t
legal Systems and cultural ethos have voteq .for a common : O}
Is an indication of the strong will and political commitmen :
these States to address international crimes, that have _hlthetr o]

- 8one unpunished, and it is indeed a first progressl:llv.e 2;2
taken by these countries to accept therefrom that their
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nationals, perpetrators of these crimes be tried outside their
own boundary.

Furthermore, against the backdrop of the discussions
held among AALCC Member States during the annug|
Sessions, the two Special Meetings sand subsequently durine
the Rome Conference, it can be asserted that the Statute goeg
only half way to meet the aspirations of the AALCC Member
States, the task of identifying common grounds has not beep
an easy one. Nevertheless the explanations offered by AALCC
Member States during the adoption of the Statute reveg]
certain issues that are of common concern;

Firstly, States have taken objection to the exclusion of
weapons of mass destruction including nuclear, chemical and
biological weapons in general and nuclear weapons in
particular from the jurisdiction of the Court. This non-
inclusion will be behind the abstention of some States to sign
this Statue. An ICC, whose Statute was being negotiated fifty
years after the invention and first use of nuclear weapons
should explicitly ban their use and consider it a "crime against
humanity”. However, this has not happened, the message this
sends is that, the international community has decided that
the use of nuclear weapons, the most inherently indiscriminate
of weapons, in not a crime. Another Lacuna which is related to
the serious nature of offences, States expressed regret that the

Statute had failed to address the crimes of terrorism and drug
trafficking.

Secondly, some States have questioned the conferment
of proprio moto powers on the Prosecutor, on the ground that
such right to initiate prosecutions places State Sovereignty on
the subjective decisions of an individual. The Pre-Trial

Chamber provisions to check these powers was felt to b€
inadequate.

Thirdly, some States felt that the Statute lacked 2
clearer definition of Complementarity. Concerns were also
expressed about the role of the Security Council in relation t©
the Court to off set any unilateral reference by the Security”
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s al fect. It will be recalled, that the Prepara o;l
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cOmxplsslon t be established by a treaty. Wh1}st the Secu§1 y
CTimm'al viAgs reate an institution for a particular 31tuat1.ony
COl'mCI'l Carlt Cmined to be a threat to the peace and security
s o %rha ter VII of the UN Charter, 1t could be atn
- unfier 1ew It:)o suggest that the powers of t.he Sec111(§1 y
B o Vlo far as to create a standing body which would or
- gzollswith situations which had not yet arisen gr
Couldrrectizie much less than be determined to be a threat to the
occu -

peace and security of mankind.

cil seeks from the ICC through the
e pOWEr
Statute, is the power to refer, the power to block a;nd il']loulfd s
to binci non-States Parties. The Power to refer o/ e
unnecessary because the Security Councﬂ. set glied A
tribunals a{: a time when no judicial mechanism ex1s1 o et
the heinous crimes committed in former hYuégE);t:S oL rtics
Rwanda. With the establishment _of an ICC t eh R ecd
would have right to refer cases to it and hence there
for the Security Council to refer cases.

But what the Coun

i y

A view expressed during the AALCC n}efﬁlél%?irg
consider the Preliminary Reports on the Theme_s o) iz
International Peace Conference” raised_ troubling ?jl(l)is o
relating to the basic principle of equality among (rjl?)uncﬂ o
Peoples and the five permanent members of the e
been placed on the pedestal by the rest of the world a %sed
that their leaders, officials, soldiers, cannot ever _be_ acc -
before the International Criminal Court of committing gra
Crimes of international concern.
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Since the Council has been provided the power even to
capture non-Parties to the [CC within its purview there Migh;,
arise a legally absurd situation of non-parties triggering fc(_.
jurisdiction on otheir non-Parties. Under the Law of Treatieg
no State can be forced to accede to a treaty or be bound by 1he,
provisions of a treaty it has not adhered to or ratified. The
Statute violates this fundamental principle of international law
by conferring on the Council a power which it cannot have. The
Statute will, therefore, given non-States Parties, working
through the Council the power to bind other non-Stateg
Parties. The role of the Security Council built into the Statute
of the ICC and how much control it should have over the
Court, will be a cause of concern to the majority of States.

Notwithstanding the inspiration that springs from the
rocks of the Statute, it must be considered that many difficult
legal issues of highly political and extremely technical nature
have to be solved.

Not all the tasks have been accomplished. Other
instruments within the Preparatory Commission are still to be
finalized, and ratification in a sufficient number is required so
that the court can start its work. 75 States have so far signed
the Statute to establish the International Criminal Court.
Senegal has become the first State to ratify the Statute.

It will not be out of place to mention that the Under
Secretary General and Legal Counsel of the United Nations,
Mr. Hans Corell at the meeting of the Legal Advisers of Member
States of the AALCC convened at the United Nations Office on
30th October, 1998 in New York, as well as during the recently
concluded AALCC Meeting to consider the Preliminary Reports
on the Themes of the First International Peace Conference
held in New Delhi on the 11th and 12th February, 1999
recognized that the adoption of the Statute of the Internationt
Criminal Court in Rome was a major achievement and urged
delegates to take a closer look at the Statute and find ways an
" means of ratifying the same. He felt that the AALCC could act
in a manner akin to the Law of the Sea Convention, and be &%

ization which encourages its Member States to sign and

Or%ia;;l the Statute at the earliest.
ra

While recognizing the significance of the hlStOI‘ll(;
which culminated in the adoption of the Statute 1
irable that the AALCC Member States evolve common
is des s in furthering the progress achieved at Rome. For the
e succeed in its tasks, it would need the widest support
v tot rnational Community. In the short term the_ work. in
of the ¥ Zratorv Commission offers scope for art1cu1at}ng
R CPCr'vaiew }:;oints. In the long run, provision for a Rew.ew
?:r%ference could provide a suitable forum for pursuing with

renewed vigor tasks unaccomplished at Rome.

compromise



. STATUS AND TREATMENT OF REFUGEES

Introduction

] The subject, “Status and Treatment of Refugees” was
Jitially included in the agenda of the Asian-African Legal
~ nsultative Committee (AALCC) following a reference made by
‘he Government of Egypt in 1964. These discussions
ulminated in the adoption, at the 8t Session of the AALCC, of
, set of guidelines titled “Principles Concerning the Status and
reatment of Refugees, 1966”, (commonly referred to as the
gkok Principles). Subsequently in 1970 and 1987, as a
ep towards updating the Bangkok Principles, the Committee
idopted two addenda on the right of refugees to return and the
orm of burden-sharing respectively. Since then, the issues
oncerning refugees have been subject matter of discussion at
uccessive Sessions of the Committee. The work of the AALCC
n this area has been assisted by close functional relationship
eveloped with the Office of the United Nations High
X issioner for Refugees (UNHCR).

At the Thirty-fifth Session of the AALCC (Manila 1996),
UNHCR Representative, commending the work of the
CC in the field of refugees recalled that the year 1996
k‘ed the 30t anniversary of the adoption of the Bangkok
Hnciples. She felt that the commemoration of this occasion
ould afford a good opportunity for the AALCC member States
0 take stock of the experience acquired during the last thirty
IS. In this context, she expressed the willingness of UNHCR
- CO-sponsor with the AALCC a Seminar or Colloquium on
., '8¢ law whose point of departure will be a review of the
“Ngkok Principles. Pursuant to its deliberations at the
lon, the Committee in its resolution on the ‘Status and
“atment of Refugees’, took note of the proposals advanced by
© Representative of the UNHCR and requested the AALCC
- ctariat, “to organize in collaboration with the financial and
- 'flical assistance of the UNHCR, a Seminar in 1996, on the
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